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State Supreme Court says no to Tesoro tax refund
 
By WHITNEY PIPKIN Staff Writer

 

    ANACORTES — A state Supreme Court decision last week means Tesoro Refining and Marketing
Co. is not eligible for a $2.5 million tax refund previously given to other oil refiners in the state.

    The high court’s ruling reversed an appellate court’s earlier decision.

    The Supreme Court interpreted a refund policy in the state’s Business and Occupation tax laws
as only applying to wholesale and retail sellers of “marine bunker fuel” to offshore customers, not
manufacturers like Tesoro.

    Tesoro applied for a $2.5 million refund in 2004 for a portion of the B&O taxes it had paid on
manufacturing at its Anacortes refinery since 1999. When the state Department of Revenue denied
the refund, Tesoro appealed the decision to the Thurston County Superior Court. (While the appeal
was pending, Tesoro continued to pay an additional $4.1 million in B&O taxes through 2007.)

    One day before the Superior Court was to decide the case, the governor signed an amendment
clarifying the law about the B&O tax refund, limiting it to wholesale and retail activities only. The
clarification pertained to both prospective and retroactive refunds stretching back to 1985 when the
tax deduction was created. Thurston County’s court sided with Revenue.

    The retroactive nature of the clarification is what caused the state Court of Appeals to reverse
Thurston County’s decision and side with Tesoro, ruling it unconstitutional to retroactively clarify
the intent of the law.

    But the state Supreme Court took a different approach. Not ruling on whether the Legislature’s
clarification was constitutional, the court simply interpreted the original statute and ruled that the
deduction was never intended to apply to manufacturers.

    Eric Tresh, a partner at Sutherland, Asbill & Brennan law firm, which represents companies in tax
litigation cases like this, said the court’s decision was “a little bit disturbing.”

    “What we find troubling about the court’s decision is that there is evidence presented that the
Department of Revenue had previously allowed this refund to other refiners on three prior
occasions,” he said.

    Tresh said it was odd for the court to find the original intent as not applying to manufacturers
when the department itself had for years interpreted it as applying to them.

    Since the case was decided “on narrow grounds,” Tresh doesn’t think it will have much ripple
effect outside of Washington. But the issue does point to a larger trend among state legislatures
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struggling with budget shortfalls.

    Tresh, whose firm has offices in four states, has seen more state revenue departments reviewing
longstanding tax policies to see if they could be reinterpreted to produce more revenue.

    “States are looking at their existing policies and rulings and reconsidering their approaches
based on the revenue impacts of those approaches,” he said.

    Along with reducing tax refunds, Gov. Chris Gregoire said last week she wants to charge a fee on
oil refiners to help pay for maintenance of state roads, bridges and ferries.

    The proposed charge, subject to the Legislature’s approval, comes to $1.50 per barrel produced.

    Whitney Pipkin can be reached at 360-416-2112 or at wpipkin@skagitpublishing. com. Follow
her on Twitter at www.twitter.com/biz_svh.
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